
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

* * 

In the Platter ofi 

PHOENIX PICCADILLY, LTD. 1 
) 

V. 1 CASE NO. 8790 
1 

PICCADILLY BUILDERS, INC. ) 

O R D E R  

On March 18, 1983, Phoenix  P i c c a d i l l y ,  LTD, 

( m P h o e n i x m ) ,  a l i m i t e d  p a r t n e r s h i p  owning and operating t h e  

P i c c a d i l l y  Square Apartments, f i l e d  w i t h  t h e  C o m m i s s i o n  a 

complaint a g a i n s t  P i c c a d i l l y  B u i l d e r s ,  Inc. , ( "Piccadil1ym) 

which owns and operates t h e  sewage treatment f a c i l i t y  s e r v i n g  

the P i c c a d i l l y  Square Apar tments .  Phoenix alleged t h a t  t h e  

rates b e i n g  cha rged  by Piccad i l ly  for sewage t r e a t m e n t  s e r v i c e  

were u n f a i r ,  u n j u s t  and u n r e a s o n a b l e  and i n  c o n t r a v e n t i o n  of 

KRS 278.030 because t h e  capaci ty  of P i c c a d i l l y ' s  treatment 

p l a n t  was grossly in excess of the c a p a c i t y  required to serve 

P i c c a d i l l y ' s  customers. Phoenix f u r t h e r  con tended  t h a t  t h e  

rates were cxcessive because P i c c a d i l l y ' s  s a l a r i e s  f o r  the  

y e a r  ended December 31,  1981,  were $33,000 I n  e x c e 8 s  of a 

reasonable l e v e l  of sa la r ies  for  a eewage t r e a t m e n t  u t i l i t y  

t h e  size of P i c c a d i l l y .  

On A p r i l  22, 1983, Piccadilly filed its answer  to  t h e  

c o m p l a i n t  where in  it d e n i e d  P h o e n i x ' s  a l l e g a t i o n s  that i t 6  



rates were unfair, unjust and unreasonable. Phoenix responded 

to Piccadilly's answer on Hay 13, 1983, therein stating that 

s&id  anewer did not satisfy its complaint and reiterating the 

allegations contained in its original complaint. Phoenix 

further stated that its information and data requests had been 

delivered to Piccadilly and requested that Piccadilly respond 

to said requests in a timely manner. Copies of Phoenix's 

information and data requests and Piccadilly's responses to 

those requests were filed with the  Commission on June 28, 

1983, and t h e  matter was se t  for hearing on July 19, 1983. 
On July 11, 1983, Piccadilly filed a motion for a 

continuance of at least 2 weeks, citing settlement 

negotiations with Phoenix which had delayed its preparation 

for the hearing. On July 15, 1983, the Commission granted a 

continuance and set the matter for hearing on August 10, 1983, 

On July 28, 1983, Picadilly filed a motion to d i s m i s s  

the complaint on the grounds that it was not a utility a8 

defined by statute, and therefore, not subject to the 

Commission's jurisdiction. Piccadilly further contended that 

the statute defining 'utility" was special legislation rather 

than general law and was therefore unconstitutional. On 

August 5, 1983, Phoenix filed its response opposing the motion 

to dismiss stating that Piccadilly was a utility under the 

jurisdiction of the Commission. In order to rule on the 
motion, the Cornmiasion cancelled t h e  hearing schedulod for 

August 10, 1983, and deferred setting a new hearing date until 

a ruling could be made. On August 18, 1983, the Commission 
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d e n i e d  t h e  mot ion  to d i s m i s s ,  set t h e  matter for h e a r i n g  o n  

September  1 8 ,  1983, and o r d e r e d  t h a t  p r e p a r e d  testimony be 

filed b y  A u g u s t  26, 1983. 

On August 31, 1983, t h e  Cornissfan rescheduled the 

h e a r i n g  t o  September 23, 1983, a t  which t i m e  t h e  h e a r i n g  was 

h e l d  a t  t h e  Commission's o f f i c e s  i n  F r a n k f o r t ,  Kentucky. Both 

parties were r e p r e s e n t e d  by counsel and each p r e e e n t e d  e x p e r t  

w i t n e s s e s .  P a s t - h e a r i n g  b r i e f s  and replies thereto were 

s u b m i t t e d  by November 7 ,  1983, and t h e  i n f o r m a t i o n  r e q u e s t e d  

at the h e a r i n g  has been f i l e d  w i t h  t h e  Commission. 

COMMENTARY 

P i c c a d i l l y  is a pr iva t e ly -owned  u t i l i t y  p r o v i d i n g  

ex tended  a e r a t i o n  sewage t r e a t m e n t  service i n  Jefferson 

County,  Kentucky. P i c c a d i l l y  p r o v i d e s  service to  

a p p r o x i m a t e l y  35 r e s i d e n t i a l   customer^, 25 commercial 

customers and 689 u n i t s  i n  t h e  Piccadilly S q u a r e  Apartments. 

Piccadilly owned and o p e r a t e d  the P i c c a d i l l y  S q u a r e  Apartments 

p r ior  to January, 1981, at which t i m e  it sold t h e  apartments 

to  its adversary i n  t h i s  p r o c e e d i n g ,  Phoenix.  

The sewage treatment f a c i l i t i e s  owned and o p e r a t e d  by 

Ptccadflly have been i n  o p e r a t f o n  s i n c e  1971,  and the rates 

charged b y  P i c c a d i l l y  for sewage t r e a t m e n t  service have  bean 

in e f f e c t  aince prior to  this Commission's j u r i s d i c t i o n  b e i n g  

ex tended  to sewage t r e a t m e n t  u t i l i t i e s  i n  1975. ~ i c c a d i l l y ~ e  

sewage t r e a t m e n t  f a c i l i t y  i n c l u d e s  f o u r  t a n k s  w i t h  a combined 

c a p a c i t y  of 450,000 ga l lons  per day ('GPD') all of which were 

c o n a t r u c t e d  prior to 1975. 
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SCOPE OF COMPLAINT 

I n  i ts  o r i g i n a l  f i l i n g ,  w i t h  P i c c a d i l l y ' s  o p e r a t i n g  

results for c a l e n d a r  year 1981  as t h e  b a s i s  for i t s  c o m p l a i n t ,  

Phoenix compla ined  of P i c c a d i l l y ' s  a l l e g e d  e x c e s s i v e  c a p a c i t y  

and e x c e s s i v e  salaries. I n  s u b s e q u e n t  f i l i n g s ,  p a r t i c u l a r l y  

t h e  p r e f i l e d  t e s t i m o n y  of W r .  M. D e l l  Coleman, u t i l i t y  rate 

c o n s u l t a n t ,  Phoenix  a t t e m p t e d  t o  expand its complaint to 

i n c l u d e  proposed  a d j u s t m e n t s  related to P i c c a d i l l y ' s  

c o n t r i b u t e d  p r o p e r t y ,  a c c o u n t s  r e c e i v a b l e  and pu rchaaed  water 

cost. These a d d i t i o n s  to t he  o r i g i n a l  c o m p l a i n t  w e r e  based o n  

a r e v i e w  of P i c c a d i l l y ' s  o p e r a t i n g  r e s u l t s  for c a l e n d a r  y e a r  

1982  and i t s  r e s p o n s e s  to P h o e n i x ' s  i n f o r m a t i o n  and d a t a  

requests. 

The Commission is of t h e  o p i n i o n  and f i n d s  t h a t  t h e  

scope of t h i s  e x a m i n a t i o n  s h o u l d  be l i m i t e d  to Piccadilly's 

o p e r a t i n g  results for t h e  c a l e n d a r  year 1982. As Mr. Coleman 

i n d i c a t e d ,  t h e  data are m o r e  c u r r e n t  and s h o u l d  bet ter  reflect  

p r e s e n t  o p e r a t i n g  c o n d i t i o n s .  The Commission also f i n d s  t h a t  

much of t h e  d a t a  s u p p l i e d  b y  P i c c a d i l l y  i n  response to 

Phoen ix ' s  requests for i n f o r m a t i o n  are r e l e v a n t  to  t h i s  

p roceed ing .  Eowever, t h i s  p r o c e e d i n g  is n o t  a rate case and 

has n o t  been  t r e a t e d  a s  s u c h  by t h e  Commission. T h i s  case h a s  

been t rea ted  as a c o m p l a i n t  p r o c e e d i n g  i n  which t h e  

C o m m ~ s e i o n ~ e  role is to d e c i d e  w h e t h e r  ( a )  Phoenix  ha6  

p r e s e n t e d  s u f f i c i e n t  e v i d e n c e  to  support i ts  claims t h a t  

P i c c a d i l l y ' s  rates to i t  are u n f a i r ,  u n j u s t  and u n r e a s o n a b l e ,  
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or (b) P i c c a d i l l y  has p r e s e n t e d  s u f f i c i e n t  e v i d e n c e  to  support 

its d e n i a l  of t h e  a l l e g a t i o n s  made by Phoenix.  

The Commission h a s  e v a l u a t e d  t h e  i n f o r m a t i o n  c o n t a i n e d  

i n  the record and t h e  presentations of revenue requirements 

advanced by Phoenix  and P i c c a d i l l y .  As t h i s  is a c o m p l a i n t  

p r o c e e d i n g ,  t h e  Commission has n o t  conduc ted  a n  in-depth  

i n v e s t i g a t i o n  of P i c c a d i l l y ' s  r e v e n u e  r e q u i r e m e n t s  as would be 

done  i n  d g e n e r a l  rate case b u t  has, i n s t e a d ,  relied o n  t h e  

e v i d e n c e  as p r e s e n t e d  by the parties.  Of t he  i s s u e s  

presented, t h e  Commiss ion  is primarily conce rned  w i t h  t h e  

a l l e g e d  excessive capacity of P i c c a d i l l y ' s  treatment 

f ac 11 it ies . T h i s  does not mean t h a t  t h e  Commission is 
unconcerned about  t h e  other i s s u e s  raised by Phoenix and 

P i c c a d i l l y ,  but it is of t h e  o p i n i o n  t h a t  t h o s e  mat ters  c o u l d  

be better a d d r e s s e d  in a ra te  case r a t h e r  t h a n  a complaint 

p r o c e e d i n g .  However, based on  t h e  case p r e s e n t e d  by t h e  

parties to this p r o c e e d i n g  t h e  Commission d o e s  n o t  f i n d  

s u f f  i c i c n t  e v i d e n c e  t o  i n i t i a t e  a s h o w  cause p r o c e e d i n g  

a g a i n s t  P i c c a d i l l y  a t  t h i s  t i m e .  T h e r e f o r e ,  t h e  scope of t h e  

Commieaion'e r e v i e w  and decision i n  this matter h a s  been 

l i m i t e d  to t h e  i s s u e  of t h e  c a p a c i t y  of PiccadillyDs t r e a t m e n t  

f a c i l i t i e s  a@ it relates to  P i c c a d i l l y * s  o p e r a t i o n s  €or 

c a l e n d a r  year 1982. 

RESOLUTION OF MOTIONS 

A t  t h e  h e a r i n g  of September  2 3 ,  1983, P i c c a d i l l y  

renewed its motion to dismiss the complaint on t h e  g r o u n d s  

that it was n o t  a u t i l i t y  subject to  t h e  Commission's 
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e 
j u r i s d i c t i o n .  The Commission is of t h e  o p i n i o n  t h a t  t h e  

renewed motion presents no s u b s t a n t i v e  argument8 t h a t  were n o t  

i n c l u d e d  i n  the o r i g i n a l  mot ion  on which t h e  Commission r u l e d  

i n  i ts Order of August  18, 1983. Absent  a n y  a d d i t i o n a l  

e v i d e n c e  on  which to base an o p i n i o n ,  t h e  Commission hereby 

affirms its Order of August  18, 1983, w h e r e i n  it d e n i e d  

P i c c a d i l l y ' s  mo t ion  t o  dismiss.  

A t  t h e  h e a r i n g  of September 23, 1983, Phoenix e n t e r e d  

a motion to  s t r i k e  t h e  t e s t i m o n y  of P i c c a d i l l y ' s  w i t n e s s ,  Xr. 

C h a r l e s  E. Weiter of the L o u i s v i l l e  and J e f f e r s o n  County 

Department  of H e a l t h  ( .Heal th  Depar tment" ) ,  on  t h e  g r o u n d s  

t h a t  M r .  W e f t e r  was p r e s e n t i n g  direct  t e s t i m o n y  rather t h a n  

r e b u t t a l  t o  Hr. Coleman's  d i rect  t e s t imony .  This mot ion  was 

repeated i n  Phoen ix ' s  p o s t - h e a r i n g  br ief .  The Commission I s  

of t h e  o p i n i o n  t h a t ,  w i t h i n  the g u i d e l i n e s  e s t a b l i s h e d  by  t h e  

h e a r i n g  examine r ,  to which c o u n s e l  for P i c c a d i l l y  objected, 

t h e  t e s t i m o n y  of Mr. Weiter was r e b u t t a l  ra ther  than direct  

t e s t i m o n y  and s h o u l d  n o t  be s t r i c k e n  from t h e  record. 

Inasmuch a s  Hr. Weiter's oral t e s t i m o n y  d e a l t  specif ical ly  

w i t h  P i c c a d i l l y ' s  t r e a t m e n t  c a p a c i t y ,  which  was t h e  p r i m a r y  

issue addressed by M r .  Coleman, t h e  Commission is u n a b l e  to 

accept P h o e n i x ' s  argument .  Fu r the rmore ,  Phoenix has used  its 

c ross -examina t ion  of Mr. W e f t e r  to argue  i t s  p o s i t i o n  i n  its 

pomt-hearing b r i e f .  Therefore, Phoen ix ' s  mo t ion  to e t r ike  t h e  

t e s t i m o n y  of M r .  Weiter is h e r e b y  d e n i e d .  
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FINDINGS IN THIS HATTER 

1. I n  1973 t h e  sewage t r e a t m e n t  f a c i l i t y  now owned by 

P i c c a d i l l y  B u i l d e r s  had a total t r e a t m e n t  c a p a c i t y  of 200 ,000  

GPD which t h e  R e a l t h  Department  required t o  be expanded to 

accommodate t h e  deve lopment  in the service area. The H e a l t h  

Department  also required t h a t  s e v e r a l  a d d i t i o n a l  improvemente 

be made to improve t h e  p l a n t ' s  e f f l u e n t  t r e a t m e n t  e f f i c i e n c y .  

2. The 200 ,000  GPD plant i n  s e r v i c e  i n  1973 p r o v i d e d  

s e c o n d a r y  a e r a t i o n  t r e a t m e n t  which compl ied  with t h e  

t h e n - e x i s t i n g  r e q u i r e m e n t s  of t h e  H e a l t h  Department. 

3. I n  September ,  1973,  t h e  H e a l t h  Department  

i n c r e a s e d  its r e q u i r e m e n t s  €or e f f l u e n t  q u a l i t y  t o  require 

te r t ia ry  treatment for a l l  f ac i l i t i e s  approved  a f te r  t h e  f a l l  

of 1973. These r e q u i r e m e n t s  would also r e s u l t  in c o n v e r s i o n  

of e x i s t i n g  fac i l i t i es  to  t e r t i a ry  t r e a t m e n t  a t  t h e  t i m e  a n y  

i n c r e a s e  was made to  t h e  nominal  t r e a t m e n t  c a p a c i t y .  

4.  I n  1973 t h e  p a r t n e r s h i p  of Ronald H e t t i n g e r  and 

Paul Evole, which owned t h e  t r e a t m e n t  f a c i l i t y ,  a n t i c i p a t e d  

that future development  i n  t h e  s e r v i c e  area would e v e n t u a l l y  

r e q u i r e  capacity of a p p r o x i m a t e l y  450,000 GPD. 

5.  Owners H e t t i n g e r  and Evola, to  provide for the 

a n t i c i p a t e d  c a p a c i t y  n e e d s  and t o  c i r c u m v e n t  t h e  impending 

r e q u i r e m e n t s  for t e r t i a r y  t r e a t m e n t ,  o b t a i n e d  approval for 

expans ion  of t h e  p l a n t  to 450,000 GPD i n  July, 1973, with t h e  

addition of a 250,000-gallon aeration tank. 
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6 .  S i n c e  t h e  a d d i t i o n  of t h e  250,000-gal lon t a n k  t h e  

a c t u a l  f l o w  i n t o  t h e  p l a n t  h a s  n o t  exceeded  250 ,000  GPD and 

t h e  o r i g i n a l  200,000-gal lon a e r a t i o n  t a n k  h a s  n o t  been  

u t i l i z e d  except when ma in tenance  was r e q u i r e d  on  t h e  250,000-  

gallon aeration t ank .  

7 .  In order to  meet e x i s t i n g  H e a l t h  Department 

r e q u i r e m e n t s  for commit ted capacity and r e s e r v e  capacity, t h e  

f a c i l i t y  would have had to  have  been expanded t o  300 ,000  GPD 

in 1 9 8 1  had i t  n o t  a l r e a d y  been  expanded i n  1973  to 450,000 

GPD. 

8 .  Any a d d i t i o n  of capaci ty  a f t e r  1973  would have  

resulted i n  c o n v e r s i o n  of t h e  entire f a c i l i t y  to t e r t i a r y  

t r e a t m e n t  at a capi ta l  cost of at l eas t  $150,000. A d d i t i o n a l  

a n n u a l  operating costs would be r e q u i r e d  to m a i n t a i n  such 

c o n v e r t e d  fac i l i t i es .  

9. Phoenix con tended  t h a t  s i n c e  t h e  a c t u a l  f l o w  had 

n o t  exceeded  250,000 GPD t h a t  an i nc remen t  of 50 ,000  GPD i n  

1973 would have  p r o v i d e d  s u f f i c i e n t  c a p a c i t y  to  serve 

Piccadilly's cus tomers .  However, in making t h i s  a rgument  

Phoenix ignored  t h e  t e s t i m o n y  of i t s  w i t n e s s ,  M r .  Coleman, 

t h a t  i t  is n o t  r e a s o n a b l e  t o  expect a u t i l i t y  to operate a t  

t h e  e x a c t  capaclty r e q u i r e d  to serve its c u s t o m e r s .  

10. Phoenix p r e s e n t e d  no e v i d e n c e  to r e f u t e  t h e  

t e s t i m o n y  of P i c c a d i l l y ' s  w i t n e s s e s ,  Mr. E l l i s  King, Galea  

Eng inee r  for S t r a e f f e r  Sales c S e r v i c e ,  Inc . ,  and Hr. James 

S p a u l d i n g ,  of James L. S p a u l d i n g  , C o n s u l t i n g  E n g i n e e r s ,  

c o n c e r n i n g  the costs of implementing t e r t i a r y  treatment and 
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t h e  s a v i n g s  r e a l i z e d  by P i c c a d i l l y  by a v o i d i n g  t h e  c o n v e r s i o n  

to t e r t i a r y  t r e a t m e n t  s o m e t i m e  a f te r  1973. 

11. Phoenix has failed to prove t h e  a l lega t ions  

contained i n  i ts c o m p l a i n t  t h a t  the p l a n t  h a s  such excesa 

c a p a c i t y  t h a t  Piccsdilly'a current rates are u n f a i r ,  u n j u s t  

and unreasonab le .  Fu r the rmore ,  Phoenix p r e s e n t e d  no 

e n g i n e e r i n g  s t u d i e s  or other e v i d e n c e  sufficient to  overcome 
t h e  e v i d e n c e  of P i c c a d i l l y  t h a t  t he  plant e x p a n s i o n  was 

n e c e s s a r y ,  a t  t h e  very least as a cost s a v i n g s  measure.  

12. The ev idence  p r e s e n t e d  by Phoenix  pr imari ly  

i n d i c a t e d  t h a t  the p l a n t ' s  capacity exceeded the minimum 

capacity r e q u i r e d  to serve t h e  e x f s t i n g  cus tomers .  T h i s  

assertion wa8 made by Phoen ix ' e  witness who a d m i t t e d  no 

e x p e r i e n c e  or e d u c a t i o n  i n  e n g i n e e r i n g  or p l a n t  design. 

ORDERS IN THIS MATTER 

On t h e  basis of t h e  matters set  f o r t h  h e r e i n  and the 

e v i d e n t i a r y  record i n  this case, the Commission: 

HEREBY ORDERS t h a t  by a f f i r m a t i o n  of t h e  Order  of 

August  18, 1983, t h e  mot ion  by P i c c a d i l l y  to dismiss t h f s  

p r o c e e d i n g  be and i t  hereby is d e n i e d .  

I T  IS FURTHER ORDERED t h a t  t h e  mot ion  by Phoenix to 

mtrlke the te8tlrnony of H r .  Charlea Weiter from t h e  record i n  

t h i e  proceeding be and it hereby is denied. 

IT IS FURTHER ORDERED t h a t  t h e  rates proposed by 

phoenix  are u n f a i r ,  unjust and u n r e a s o n a b l e  and are therefore 

d e n i e d  



IT IS FURTHER ORDERED t h a t  the rates c u r r e n t l y  charged 

by P i c c a d i l l y  shall remain i n  effect.  

Done at  Frankfor t ,  Kentucky, this 17th day of January, 

1984. 

ATTEST: 

Secretary 

PUBLIC SERVICE COMMISSION 


